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Court of Appeals of the District of Columbia 


No. 5077. 

i 

Joseph W. McCausey, Appellant, 

i 

I 

vs. i 

i 

Robert H. Lucas, Commissioner of Internal Revenue. 


1 Docket No., 11767. 

Joseph W. McCausey, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

| 

For Taxpayer: John A. Selby, Esq., Geo. B. Buist, C. 
P. A. | 

For Commissioner: W. F. Gibbs, Esq., Owen Wj Swecker, 
Esq. I 

Docket Entries. 

1926. | 

Feb. 8. Petition received and filed. 

44 12. Copy of petition served on Solicitor, j 

44 12. Notification of receipt mailed taxpayer; 

Mar. 19. Answer filed by Solicitor. j 

4 4 26. Copy of answer served on taxpayer. Assigned 

to Gen. Cal. 

1927. | 

Sept. 29. Hearing date set 12/6/27. j 

Nov. 26. Motion for continuance and consolidation for 
hearing with #24925, filed by taxpayer. 

44 28. Granted to General Calendar. 

1928. j 

June 27. Hearing date set 9/12/28. j 

Sept. 4. Stipulation of facts filed. j 

4 4 12. Hearing had before Mr. Littleton bn merits. 

Briefs due in 30 days. 

44 15. Transcript of hearing Sept. 12, 1928, filed. 

i 
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2 J. W. MC CAUSEY VS. COMMR. OF INT. REV. 

Oct. 11. Brief filed by taxpayer. 

44 11. Brief filed by G. C. 

1929. 

April 15. Findings of fact and opinion rendered Benjamin 
H. Littleton, Div. 4. Judgment will be entered 
for the respondent. 4/16/29 Decision entered. 
Sept. 4. Agreement for review by Ct. of Appeals of D. C. 
filed. 

44 5. Supersedeas bond for $5,150.46 approved and or¬ 

dered filed. 

44 9. Petition for review to Ct. of Appeals of D. C. 

with assignment of errors filed by taxpayer. 

“ 9. Proof of service filed. 

44 9. Pnecipe filed by taxpayer. 

4 4 9. Proof of service filed. 

Now, October 18, 1929, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

, Clerk U. S. Board of Tax Appeals. 

2 Docket No., 11767. 

Appeal of Joseph W. McCausey, 230 Westminster Avenue, 

Detroit, Michigan. 

Petition. 

Filed Feb. 8, 1926. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue, set 
forth in his deficiency letter IT: PA: 3-60D dated December 
10th, 1925, and, as a basis of his appeal, sets forth the fol¬ 
lowing facts: 

1. Petitioning taxpayer is a resident of Detroit, Michi¬ 
gan and is president of the Commonwealth-Federal Savings 
Bank, Detroit, Michigan. 

2. The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer on December 10th, 1925 and 
states a net deficiency of $2,593.47. 
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3. The additional taxes in controversy are income taxes 

for the calendar years 1919 and 1920 in the respective 
amounts of $1,383.39 and $1,191.84. j 

4. The determination of the additional tax stated in said 

deficiency letter is based on the following errors: 

| 

i 

3 Errors Complained of. j 

j 

1. The Commissioner disallowed, as a deduction from 
gross income in computing net taxable income in the year 

1919, an amount of $4,737.37 representing a, loss claimed 

by taxpayer in his return for the said year as originally, 
tiled. | 

2. The Commissioner disallowed, as a deduction from 
gross income in computing net taxable income in the year 

1920, an amount of $2,700.00 representing aj loss claimed 

by taxpayer in his return for the said year of '1920 as origi¬ 
nally filed. j 

Facts Relied on. ! 

i 

1. Petitioning taxpayer is, and has been since 1919, presi¬ 

dent of the Commonwealth-Federal Savings! Bank of De¬ 
troit, Michigan. I 

2. The Commonwealth-Federal Savings Bank of Detroit, 

Michigan is the result of a merger in February 1919 of the 
Commonwealth Savings Bank and the Federal State Bank 
both of Detroit, Michigan. I 

3. The petitioning taxpayer was also president and di¬ 
rector of the Commonwealth Savings Bank prior to such 
merger. At the time of, and for the purpose of bringing 
about the said merger, a syndicate consisting!of twenty (20) 
members was formed which borrowed money with which to 

buy up the controlling stock of the tjvo banks. 

4 4. At the time at which the said merger was ef¬ 
fected, it was found that the capital; of the Federal 

State Bank was so badly impaired that its financial stand¬ 
ing was jeopardized, and that in order to ljnake good such 
impairment of the capital without which the merger could 
not be effected, the members of the said syndicate guaran¬ 
teed loss arising from realization of the bank’s assets based 
upon the value at which the stock was to be sold, and that 
in order to make good such impairment of the capital, exe¬ 
cuted notes, jointly and severally, aggregating $319,500.00 


i 


i 

i 
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tor guarantee to the stockholders of the Commonwealth- 
Federal Savings Bank. 

5. Capital stock of the organization, after the merger, 
was then sold to subscribers for $110.00 per share, part of 
which was subscribed for bv the members of the svndicate. 

m/ » 

As a result of the sale of this stock at $110.00, an actual 
loss, to be made good by the signers of the notes, of 
$169,500.00 was incurred, this loss represented a personal 
liability for each member of the syndicate in the amount 
of $8,475.00 or one-twentieth (1/20) of $169,500.00. 

6. The obligation under the guaranty notes signed by the 
members of the syndicate has, to the extent of the said loss 

of $169,500.00, been in process of liquidation by said 

5 parties since 1919. 

6. These notes amounting to $169,500.00 con¬ 
stituted the joint and several liabilities of the signers 
thereof. These notes, with the consent and approval of 
the State Banking Department of the State of Michigan, 
are being carried as assets of the Commonwealth-Federal 
Savings Bank and are being gradually liquidated by pay¬ 
ments by the signers of the notes who are still living. 

7. The petitioning taxpayer made payment on account, 
of his proportion of the loss sustained in these guaranty 
notes, in the amount of principal and interest of $5,239.00 
and $2,700.00 in the years 1919 and 1920 respectively. 

8. Petitioning taxpayer has always, and did in the said 
years of 1919 and 1920, return his net taxable income on 
the basis of cash receipts and disbursements. 

9. The actual total liability incurred bv the signers of 
these notes has not been, and cannot be, finally determined 
until complete liquidation of the liability for the reason that 
some of the signers have died and others may, before the 
full payment of the said notes, die or become incapable of 
discharging their portion of the obligation which would 
then have to be assumed by the remaining syndicate mem¬ 
bers. 

Propositions of Law Belied on. 

1. The payment made by the taxpayer of principal and 
interest on the notes which the petitioning taxpayer had 
signed jointly and severally with others, is a lawful 

6 deduction in computing his net taxable income, to 
the extent of the principal, as a loss sustained dur- 
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in# the taxable year and not compensated for by insurance 
or otherwise, Section 234, A (4) of the 1918 Revenue Act 
and to the extent of interest thereon, is a legal deduction 
in computing the net taxable income of taxpayer under the 
provisions of Section A (2) of the 1918 Revenue Act. 

2. Such payments of principal and interest,' on the said 
notes were legal deductions in the year in which paid under 
Section 212 (?;) of the 1918 Revenue Act which provides 
that the net income shall be computed * * * in ac¬ 

cordance with the method of accounting regularly employed 
in keeping the books of such taxpayer, but if no such 
method of accounting has been so employed, or if the method 
employed does not clearly reflect this income, the computa¬ 
tion shall be made upon such basis and in such manner as 
in the opinion of the Commissioner does clearly reflect the 

* *r -V: 

income 

Wherefore the taxpayer respectfully prays that the 
Board may hear and determine its appeal. j 

GEORGE B. BjuiS T . 

Counsel for Taxpayer, First National Bank 
Building, Fort Wayne, Indiana, Post Office 
Address. j 

i 

7 State of Michigan, j 

County of Wayne, ss: j 

Fred H. Talbot, being duly sworn says thht he is Vice- 
President of the Commonwealth-Federal Savings Bank, 
Detroit, Michigan. 

That he has been for some years past, closely associated 
with Joseph W. McCausey, president of the Commonwealth- 
Federal Savings Bank and petitioning taxpayer in the 
above matter. 

That in the absence from home of Joseph W. McCausey, 
despondent has read the foregoing petition, is familiar with 
all the statements therein contained and firom his own 
knowledge says that the facts therein stated are all true 
except such facts as are set out upon information and belief 
and those facts he believes to be true. j 

FRED It TALBOT. 

i 
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Subscribed and sworn to before me, a Notary Public in 
and for said County and State, this 6th day of February, 
1926. 

I Seal of Clayton H. Withered, Notary Public, Wayne 
County, Mich.] 

i CLAYTON H. WITHERELL, 

Notary Public. 

My commission expires March 8th, 1929. 


8 


Copy. 

Treasury Department, Washington. 


Office of Commission of Internal Revenue. 


IT :PA :3-60D. VPK-305. 

Mr. Joseph W. McCausey, 

230 Westminister Avenue, 

Detroit, Michigan. 

Sir : 


December 10, 1925. 


The determination of your income tax liability for the 
taxable years 1919,1920 and 1921, as set forth in office letter 
dated October 6 y 1924, has been sustained by the Solicitor of 
Internal Revenue. The basis for the action taken is shown 
in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 davs from the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this determina¬ 
tion. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington, D. C., and must 
be mailed in time to reach that Board within the 60-day 
period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so with¬ 
in the 60 days prescribed and an assessment has been made, 
or where a taxpayer has appealed and an assessment in ac¬ 
cordance with the final decision on such appeal has been 
made, no claim in abatement in respect of any part of the 
deficiency will be entertained. 


I 

i 

i 
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i 

If you acquiesce in this determination and do not desire 
to tile an appeal, you are requested to sign |the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:PA:3-60D,VPK- 
305. In the event that you acquiesce in a part bf the deter¬ 
mination, the agreement should be executed with respect to 
the items agreed to. 

Respectfully, 

D. H. BljjAIR, 

Commissioner. 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

i 

[Seal Board of Tax Appeals.] j 

Inclosures: Statements, Agreement—Form A, Form 882, 
Waivers. I 

i 

Now, October 18, 1929, the foregoing petition certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk XJ. S. Board of Tax Appeals. 

j 

i 

9 Filed March 19, 1926, United States Board of Tax 

Appeals. 

I 

United States Board of Tax Appeals. 

Docket No., 11767. 

j 

Appeal of Joseph W. McCausey, 230 Westminister Avenue, 

Detroit, Michigan. 

i 

Answer. 

i 

The Commissioner of Internal Revenue, by jliis attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition filed in the above-entitled appeal^ admits and 
denies as follows: 

(1) Admits the allegations contained in tlie first three 
paragraphs of the petition. 
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(2) Admits that the Commissioner of Internal Revenue 
lias disallowed a deduction of $4,737.37 and also an item of 
$2700 in his audit of the taxpayer’s returns for the years 
1919 and 1920 respectively. 

(3) Denies that the taxpayer sustained a loss of $5239 in 
the vear 1919 and a loss of $2700 in the vear 1920, as alleged 
and set forth in paragraph 5 of taxpayer’s petition. 

(4) Denies generally and specifically each and every alle¬ 
gation contained in taxpayer’s petition, not hereinbefore 
admitted, qualified or denied. 

Proposition of Law. 

Only losses sustained in the operation of a business or 
resulting from transactions entered into for profit and not 
compensated for by insurance or otherwise are deductible 
in computing net income under the provisions of Section 
214 of the Revenue Act of 1918. 

Wherefore it is prayed that the taxpayer’s appeal be de¬ 
nied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

W. FRANK GIBBS, 

Special Attorney, Bureau of Internal Revenue. 

Now, October 18, 1929, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true eopv: teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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i 

| 

United States Board of Tax Appeals. 

j 

Docket Nos., 11767, 24925. 

7 i 

i 

J 

Joseph W. McCausey, Petitioner,! 


Commissioner of Internal Revenue, Respondent. 

i 

^ ! 

Frank W olf, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

! 

Promulgated April 15, 1929. 

| 

Certain losses claimed on account of the purchase by a 
syndicate of certain stock for the purpose of! effecting the 
merger of two banks and the subsequent sale ! by the syndi¬ 
cate to syndicate members of the stock of the new bank, held 
not a transaction which resulted in a deductible loss to the 

syndicate members. i 

%> 

i 

i 

John A. Selby, Esq., for the petitioners. 

IF. Frank Gibbs, Esq., and Owen IF. Swecker, Esq., for 
the respondent. j 

I 

i 

The Commissioner determined deficiencies jin income tax 
against Joseph W. McCausey for the years 1919 and 1920 
of $1,383.39 and $1,191.84, respectively, and aj deficiency for 
1923 in the case of Frank Wolf in the amount of $2,856.84. 

The deficiencies are due to the Commissioner’s refusal to 
allow the deduction of certain claimed losses. The facts 
are stipulated. 

Findings of Fact . j 

j 

Both petitioners are residents of Detroit, Michigan. 

During 1919, Joseph W. McCausey was president and 
Frank Wolf, vice president of the Commonwealth Saving^ 
Bank of Detroit, Michigan. They and eighteen other stock¬ 
holders therein, formed a syndicate in 1919: to purchase a 
controlling interest in the Federal State Bank of Detroit, 
in order to consolidate the two banks. At that time, neither 
petitioner was a stockholder in the Federal 'State Bank. 
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Iii 1919 tlie syndicate purchased 1,716 shares of the 

11 stock of the Federal State Bank at a cost of $313,- 
732.50, which gave the syndicate a controlling in¬ 
terest. The syndicate borrowed money on notes signed by 
its members in order to purchase this stock. Thereafter the 
two banks merged and became the Commonwealth-Federal 
Savings Bank, the stock of which was issued share for share 
for stock of the predecessor banks. 

During 1919, the syndicate offered the shares owned by 
it in the Commonwealth-Federal Savings Bank to its share¬ 
holders other than syndicate members, at $110 a share. 
Three hundred and sixty-seven such shares were purchased 
bv shareholders, other than syndicate members. The re- 
maining shards were purchased by syndicate members at 
$110 a share. The total amount received bv the svndicatc 
in this manner from the sale of its stock of the Common¬ 
wealth-Federal Savings Bank was $188,760. The cost of 
conducting the sale, including commissions and other ex¬ 
penses, amounted to $1,931.32. 

In 191.9 a payment of $50,000 was made on account of the 
liability incurred by the syndicate at the time of its pur¬ 
chase of the Federal State Bank Stock of which amount 
petitioner McCausey paid $5,239 inclusive of interest. In 
1920 McCausey paid $2,700 on the same liability. The 
amounts so paid by McCausey were deducted by him on his 
income-tax returns for 1919 and 1920, but were disallowed 
by the Commissioner with the exception of $501.63 and 
$365.82, which were allowed as aliquot parts of the interest 
paid in 1919 and 1920, respectively. 

In 1923, petitioner Wolf paid $8,000.16 as principal and 
interest as part of the liability incurred by him as a mem¬ 
ber of the syndicate in satisfaction of the syndicate 

12 loss. This amount was claimed bv him as a deduc- 

%> 

tion on his income-tax return for 1923, but was dis¬ 
allowed bv the Commissioner. 

Both petitioners kept their accounts and rendered their re¬ 
turns on a cash receipts and disbursements basis. 


Opinion. 


Littleton : The transaction as here involved may be 
briefly stated as follows: In 1919, 20 stockholders of the 
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Commonwealth Savings Bank (two of whom are petitioners 
herein) formed a sydicate to acquire a controlling inter¬ 
est in the Federal State Bank, which it wajs proposed to 
merge with the former bank. In order to accomplish the 
foregoing purpose, the syndicate purchased 1,716 shares 
of stock of the Federal State Bank at a cost of $313,732.50, 
and borrowed money on notes signed by the syndicate mem¬ 
bers to make payment therefor. This represiented an aver¬ 
age cost per share of $182.83. The merger was then effected 
in which stock of the new bank was issued tjo stockholders 
of the two old banks on share for share basis^ the syndicate 
thus receiving 1,716 shares of this new stock. The syn¬ 
dicate then offered to sell this stock to other stockholders of 
1 lie new bank, who were not members of the syndicate, at 
$110 per share, and of the stock so offered for sale, only 
367 shares were purchased by these non-syndicate members. 
The remainder of the stock was taken by j the syndicate 
members on the basis of $110 per share. The amount thus 
shows as realized on the disposition of the stock was $188,- 
760, or an amount of $124,972.50 less than the cost of the 
stock. Expenses incurred by the syndicate amounted to 
$1,931.32, which, when added to the foregoing amount of 
$124,972.50, makes a total of $126,90+3.82, and it is 
13 this last-named amount which the petitioner claims 
was a loss sustained by these syndicate members. 

While the foregoing facts apparently forijn the basis on 
which petitioners might be claiming deductible losses, that 
is, a loss for each petitioner of his part of I the foregoing 
amount of $126,903.82, we are not satisfied that the evi¬ 
dence before us—at least as to McCausey—gcjes even to that 
extent. In McCausey’s stipulation as to the manner in 
which the amount claimed as a deduction was arrived at, we 
find these statements: 

| 

In the taxable year 1919 payment of Fifty Thousand Dol¬ 
lars ($50,000.00) was made on account of tlhe liability in¬ 
curred by the syndicate at the time of itjs purchase of 
shares of the Federal State Bank, of which amount the 
taxpayer paid Fifty Two Hundred Thirty? Nine Dollars 
($5,239.00), inclusive of interest. In the taxable year 1920 
he paid Twenty Seven Hundred Dollars ($2,700.00) on the 
same liability. 


i 

i 
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Iii reporting taxable income for the years 1919 and 1920, 
the petitioner deducted amounts as aforesaid representing 
his contributions to the reduction of svndicate liability. 

For aught we know from the facts before us, what Mc- 
Causey is saying is that a part of whatever payments he 
made on account of the liabilitv incurred when the stock of 
the Federal State Bank was purchased should be allowed as 
a deduction. That is, the evidence does not go further in 
explanation of the liquidation of the original liability than 
that these payments were made in the years on appeal and 
no information is furnished as to whether the amount real¬ 
ized on the sale of the stock to non-syndicate members was 
used to reduce the original liabilitv, or whether when the 
syndicate members took the stock on the basis of $110 per 
share an amount represented by such a price placed on the 
shares taken by the svndicate members was similarlv 
14 used. Manifestly, without knowing more as to the 
nature of the payments made, we are in no position 
to sav that the deductions claimed are allowable. 

But even if the payments were only in liquidation of that 
which remained after reduction of the original liability by 
$188,700 (1,716 shares at $110 per share) are these payments 
deductible to the syndicate members? We think not. Ap¬ 
parently, the acquisition of the Federal State Bank stock, 
the effecting of the merger and the disposition of the stock 
in the manner indicated in our findings was accomplished 
within a short period of time—at least within the year 1919. 
In so far as the acquisition of the Federal State Bank stock 
and the exchange of this stock, through the merger, for the 
stock of the Commonwealth-Federal Savings Bank no taxa¬ 
ble gain or deductible loss resulted (section 202 (b) of the 
Revenue Act of 1918). As to the next step, namely, dispo¬ 
sition of the stock by the syndicate, we cannot agree that 
the loss claimed can be allowed on account thereof. In so 
far as the so-called purchases by syndicate members is con¬ 
cerned, we can see in this little more than a sale by the syn¬ 
dicate members to themselves. A syndicate is defined in 
Bouvier’s Law Dictionary, Vol. 3, p. 3215, as “An associa¬ 
tion of individuals, formed for the purpose of conducting 
and carrying out some particular business transaction, ordi¬ 
narily of a financial character, in which the members are 
mutually interested.” After the stock of the new company 
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had been received by the syndicate each syndicate member 
had an interest therein in proportion to his interest in the 
undertaking-. Outside of the sales to the njm-syndicate 
members, all that the syndicate seems to have done was to 
divide the stock held by the syndicate among the syndicate 
members in proportion to their respective interests 
15 therein, assigning to such stock a price! or value of 
$110 per share. The value of $110 wasj the price at 
which the stock was sold to non-syndicate meijubers, stock¬ 
holders of the new bank, and indicates little as to the market 
value of the stock, such as we would have where there were 
sales as the result of a general offering to the public. It 
mav well be that the stock received by the syndicate mem- 
hers had a value equal to or greater than the amount risked 
by the petitioners in the venture. This is not unreasonable, 
since the Federal State Bank stock acquired was that of a 
bank which the petitioner alleges was in bad financial con¬ 
dition and it is only fair to consider that what was sought to 
be accomplished was the creation of a stronger organiza¬ 
tion through the union of the two banks. When we con¬ 
sider the foregoing facts, particularly the relationship be¬ 
tween the purchasers and sellers and evidence as to sale 
price, we fail to see where a deductible loss h$s been estab¬ 
lished. ( Cf. Rose v. Trust Company of Georgia, , 28 Fed. 
(2d) 767). This leaves only the question Whether a de¬ 
ductible loss was sustained on account of the sale to non¬ 
syndicate members, and here, if we would give to the trans¬ 
action its most favorable view for the petitioners, namely, 
that it was an arm's-length transaction between the syndi¬ 
cate or syndicate members and the non-syndicate members 
in which stock which cost $182.83 was soldi for $110 per 
share, we would still be unable to determine! how much of 
tlie payments made were allowable deductions for the rea¬ 
son that we were furnished no information a|s to the inter¬ 
ests of the petitioners in the syndicate venture. 

Judgment will be entered for the respondent. 

Now, October 18, 1929, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board, of if ax Appeals. 


i 
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16 United States Board of Tax Appeals, Washington. 

.Docket No., 11767. 

Joseph W. McCausey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the Board’s findings of fact and opinion, 
promulgated April 15, 1929, it is 

Ordered and decited: That there are deficiencies of 
SIand $1,191.84 for the years 1919 and 1920, re¬ 
spectively. 

Enter. 

(Signed) B. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Entered Apr. 16, 1929. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, October 18, 1929, the foregoing decision certified 
from tlie record as a true copy. 

[Seal V. |S. Board of Tax Appeals, 1924.1 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

17 United States Board of Tax Appeals. Filed Sep. 4, 

1929. 


United States Board of Tax Appeals. 

Docket No., 11767. 

Joseph W. McCausey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Revieic by Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the de- 
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I 

I 

cision of the United States Board of Tax Appeals in the 
above-entitled cause, dated April 16, 1929, finding upon 
redetermination deficiencies in tax of $1,383.3$ for the cal¬ 
endar year 1919 and $1,191.84 for the calendar year 1920, 
may be reviewed by the Court of Appeals of! the District 
of Columbia. This agreement is made under and pursuant 
to the provisions of Section 1002(d) of the ^Revenue Act 
of 1926. ! 

JOHN A. SELBY, ; 

HENRY RAVENEL, 

Attorneys for Petitioner, 
Wilkins Building, Washington, D. C. 

C. M. CHURCH, j 
General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 

i 

i 

Now, October 18, 1929, the foregoing stipulation of venue 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924!] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 United States Board of Tax Appeals. | Filed Sep. 9, 

1929. 

. i 
i 
j 

United States Board of Tax Appeals. 

Docket No., 11767. j 
Joseph W. McCausey, Petitioned, 


Commissioner of Internal Revenue, Respondent. 

i 

i 

Petition for the Review of Decision of the tlnited, States 

Board of Tax Appeals. 


To the Honorable Judges of the Court of A 
District of Columbia: 


ppeals of the 


Joseph W. McCausey, in support of this, his petition, filed 
in pursuance of the provisions of Section 1001 of* the Act 


i 
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of Congress approved February 26, 1926, entitled The Rev¬ 
enue Act of 1926, for the review of the decision of the 
Fuiled States Board of Tax Appeals rendered on the 16th 
day of April 1929, approving deficiencies in income taxes 
of the petitioner for the calendar years 1919 and 1920, in 
the amounts of $1,383.39 and $1,191.84, respectively, shows 
to this Honorable Court as follows: 

I. 


Statement of the Nature of the Controversy. 


1. On the 8th day of February 1926 the petitioner 
1!) tiled with the United States Board of Tax Appeals 
in pursuance of the provisions of the Revenue Act 
of 1924, Ins petition requesting redetermination of defi- 
eieneies in income taxes for the calendar years 1919 and 
1920 amounting to $1,383.39 and $1,191.84, respectively, as 
shown by the final notice of deficiency previously mailed 
by the respondent to the petitioner under date of Decem¬ 
ber 10, 1925. Said petition alleged as follows: 

During the years 1919 and 1920 petitioner was President 
of tlie Commonwealth Federal Savings Bank of Detroit, 
Michigan, being a resident of that City and State. The 
Commonwealth Federal Savings Bank resulted from a 
merger of two Detroit banks, the Commonwealth Savings 
Bank ami the Federal State Bank, petitioner prior to the 
merger having been President of the Comonwealth Savings 
Bank. For the purpose of effecting the merger and or¬ 
ganization of the Commonwealth Federal Savings Bank 
petitioner joined a syndicate of twenty members, the pur¬ 
pose of the syndicate being to buy up the controlling stock 
of the Federal State Bank, such stock to the extent of 1,716 
shares, a controlling interest, was purchased by the syn¬ 
dicate at a cost of $313,732.50, the purchase being made 
with monev borrowed bv the svndicatc on notes executed 
by the members jointly and severally. Thereafter 
20 the two banks were merged. In the merger, stock 
of the new bank was exchanged for stock of the 
two old banks on the basis of share for share. After 
merger and exchange the stock of the new bank held bv 
the svndieate was sold first to individuals not members of 
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the syndicate and the balance to members at k price of 
$110 per share. The result of the transaction w$s that the 
syndicate after sale of the stock remained liable on the 
notes for the difference between the cost of the jstock plus 
expenses and the amount received for the stock on its 
sale. The petitioner during* the year 1919 paid the sum 
of $5,239 and during* the year 1920 the sum of $2,700, cov¬ 
ering his pro rata liability for the loss sustained by the 
syndicate represented by said notes. In filing his returns 
for the years 1919 and 1920 petitioner being oh the cash 
receipts and disbursements basis deducted the:sums paid 
by him in computing his net income for those yeirs. Upon 
examination of his income tax returns for the; two years 
the Commissioner of Internal Revenue disallowed the de¬ 
ductions, such disallowance giving rise to the deficiencies 
claimed. In the petition filed with the Board the specific 
error complained of was the action of the Commissioner 
in disallowing as deductions for the two years the amounts 
paid by petitioner as a member of the syndicate on ac¬ 
count of the loss realized by the syndicate in j purchasing 
and selling the stock. 

-1 2. On March 19, 192b the Commissioner filed with 

the said Board his answer to the petition, which 
answer denied all allegations of fact contained!in the peti¬ 
tion but admitted the necessary jurisdictional; allegations 
and that the Commissioner had disallowed the deductions 
claimed for the two years as aforesaid. Such janswer fur¬ 
ther denied that petitioner had sustained losses 'in the years 
1919 and 1920 as alleged. ; 

3. The cause being at issue under the rules; of practice 

of said Board of Tax Appeals and after entry! of an order 
by said Board on November 28, 1927 consolidating the 
cause with a cause known as Frank Wolf, Petitioner, v. 
Commissioner of Internal Revenue, Respondent, Docket 
No. 24,925, duly came on for hearing September 12, 1928 at 
which time both cases were submitted on a stipulation of 
facts entered into between petitioners and respondent and 
filed with the Board, such stipulation being in support of 
the contentions of petitioners and their right to the losses 
claimed in their petitions. j 

4. Thereafter on April 15, 1929 the said Bohrd rendered 
its findings of fact together with an opinion in jwhich it was 
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held that the facts as stipulated were not sufficient to enable 
the* Hoard to decide the questions presented by the peti¬ 
tioners but even though the facts were sufficient as a matter 
of law petitioners were not entitled to the losses 
22 claimed under the Revenue Act of 1918. 

5. On April 16, 1929 said Board entered its final 
order of redetermination approving the deficiencies as de¬ 
termined by the respondent and as set forth hereinabove. 


Designation of Court of Review. 

The petitioner being grieved by the said findings of fact, 
o]union, decision and order, desires review thereof in ac¬ 
cordance with the provisions of the Revenue Act of 1926 by 
the Court of Appeals of the District of Columbia, said 
Court having been designated and agreed upon by the 
parties hereto by agreement in accordance with Section 
1002(d) of said Revenue Act of 1926. 

III. 

Assignments of Error. 

The petitioner as a basis for review makes the following 
assignments of error: 

1. The Board of Tax Appeals erred in failing to find as 
a fact that the syndicate of which petitioner was a member 
realized a loss by the acquisition and sale of stock of the 
Federal State Bank. 

2. The Board of Tax Appeals erred in failing to 
23 find as a fact that petitioner suffered a loss by his 
participation in the syndicate formed for the pur¬ 
chase and sale of the stock of the Federal State Bank. 

3. The Board of Tax Appeals erred in not holding as a 
conclusion of law on the basis of the facts submitted to it 
that petitioner was entitled to a deduction from his gross 
income for the calendar years 1919 and 1920 of the sums 
of $5,239 and $2,700 respectively, representing losses sus¬ 
tained by him in those years, and actually paid by him in 
those years, as the result of his participation in the syndi¬ 
cate formed for the purpose of purchasing and selling 
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stock of the Federal State Bank, said losses being allow¬ 
able deductions under the Revenue Act of 1918, Section 
214(a) 4 and 5. j 

4. The Board of Tax Appeals erred in finding as a con¬ 
clusion of law that petitioner was not entitled |to a deduc¬ 
tion from gross income under the Revenue Act jof 1918, for 
the calendar years 1919 and 1920 of $5,239, and $2,700 re¬ 
spectively as losses sustained by him as a participant in the 
syndicate formed for the purpose of purchasing and selling 
stock of the Federal State Bank. 

5. The Board of Tax Appeals erred in rendering de¬ 
cision for the respondent and redetermining thejpetitioner’s 

tax liability’ to find deficiencies due from him for the 
24 calendar years 1919 and 1920 in the sumk of $1,383.- 
30 and $1,191.84, respectively. j 

"Wherefore your petitioner prays that this! Honorable 
Court may review said findings, decision, opinion and order 
and reverse and set aside the same, and that tjlie Clerk of 
the said United States Board of Tax Appeals j be directed 
to transmit and deliver to the Clerk of the said jCourt certi¬ 
fied copies of all and every of the documents necessary and 
material to the presentation and consideration of the fore¬ 
going petition for review, and as required by the rules of 
this Court, and statutes made and provided. 

And vour petitioner will ever pdav. 

(Sgd.) JOSEPH W. McCAUSEY. 

(Sgd.) JOHN A. SELBY, ! 

(Sgd.) HENRY RAVENEL, | 

Attorneys for Petitioner , 

908 Wilkins Building, * 

Washington , D. C. 


05 


State of Michigan, 

County of Wayne, ss: 


Joseph W. McCausev, being duly sworn, deposes and 
says that he is the petitioner named in the foregoing peti¬ 
tion for the review of decision of the United Spates Board 
of Tax Appeals, and as such person has read tlje foregoing 
petition for review and that the facts set forth therein are 
true to the best of his knowledge except such facts as are 

j 

i 

| 

j 

i 

i 
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slated to be upon information and 
believes to be true. 


belief and those facts lie 


(Sgd.) 


JOSEPH W. McCAUSEY. 


Subscribed aiid sworn to before me this 27th day of Aug., 
1929. 

(Sgd.) CLAYTON H. WITHER ELL, [seal.] 

Notary Public. 


20 United States Board of Tax Appeals. Filed Sep. 9, 

1929. 


United States Board of Tax Appeals. 

Docket No., 11767. 

Joseph W. McCausey, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

C. M. Charest, Esq., 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for the Respondent. 

Sir : 

Please take notice that on the 9th day of September, 1929, 
the undersigned tiled with the Clerk of the Board of Tax 
Appeals the petition of Joseph W. McCausey, a copy of 
which is annexed hereto, for review by the Court of Ap¬ 
peals of the District of Columbia of the final order and de¬ 
cision of the ; Board in the above-entitled proceeding en¬ 
tered upon the records of said Board on the 16th day of 
April, 1929. 

JOHN A. SELBY, 

HENRY RAVENEL, 
Attorneys for Petitioner. 

Copy of the within notice and copy of petition for review 
is herebv accepted this 9th dav of September, 1929. 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 
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I 

Now, October 18, 1929, the foregoing petition for review 
and notice of filing certified from the record as ai true copy. 

i 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

27 United States Board of Tax Appeals. Filed Sep. 9, 

1929. | 

| 

I 

United States Board of Tax Appeal^. 

i 

Docket No., 11767. ! 

i 

Joseph W. McCausey, Petitioner, j 

j 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

i 

Pr.ecipe for the Record. i 

i 

I 

To the Clerk of the United States Board of Tax Appeals: 

! 

You will please prepare and, within sixty da^s from date 
of filing of the petition for review in the abovcpstated case, 
transmit to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case aboye-entitled. 

2. Pleadings before the Board. j 

3. Findings of fact, opinion, and decision of the Board. 

4. The petition for review. 

5. Stipulation between the petitioner and the respondent 
for filing petition for review with the Court of Appeals of 

the District of Columbia. j 

• i 

2S The foregoing to be prepared, certified and trans¬ 
mitted as required by law and the rules! of the Court 
of Appeals of the District of Columbia. i 

JOHN A. SELBY, j 

HENRY RAVENEL, 

Attorneys for Petitioner, 
Wilkins Building , Washington, D. C. 

i 

i 


j 


L-'J J. W. MC CAUSEY VS. COMMR. OF INT. REV. 

Now, October, 18, 1929, tlie foregoing praecipe certified 
from the record as a true copy. 

| Seal T. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5077. 
Joseph \V. McCausey, appellant, vs. Robert H. Lucas, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Oct. 23,1929. Henry W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 


Xo. 5078. 

Frank Wolf, Appellant, 


Robert H. Lucas, Commissioner of Intem4l Revenue. 


Docket Xo., 24925. 
Frank Wolf, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

For Taxpayer: George B. Buist, C. P. A., iFort Wayne, 
Ind.; John A. Selby, Esq., 908 Wilkins Bldg.,| Wash., D. C. 

For Commissioner: W. F. Gibbs, Esqj, Owen W. 
Swecker, Esq. 

Docket Entries. j 

1927. | 

March 4. Petition received and filed. Taxpayer notified. 

“ 7. Copy of petition served on General Counsel. 

April 21. Answer filed by G. C. j 

“ 25. Copy of answer served on taxpayer. Gen. Cal. 
Xov. 26. Motion to consolidate for hearing with docket 
11767. filed by taxpayer. See 11767. 

Xov. 26. Xotice of appearance of Frank A. Selby as coun¬ 
sel for taxpayer filed. j 

Xov. 28. Granted to Gen. Cal. See 11767. 

1928. | 

June 27. Hearing set 9/12/28. j 

Sept. 6. Stipulation of facts filed. j 

“ 12. Hearing had before Mr. Littletqn on merits. 

Briefs due in 30 days. 

“ 15. Transcript of hearing of Sept. 12, 1928 filed. 

1—5078a i 
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i 
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Oct. 11. Brief filed by taxpayer. 

4 ‘ 11. Brief filed by G. C. * See 11767. 

1929. 

April 15. Findings of fact and opinion rendered Benj. H. 

Littleton, Div. 4—Judgment will be entered for 
the respondent. 

44 16. Decision entered. Div. 4. 

Sept. 4. Stipulation for review by Ct. of Appeals of D. C. 
filed. 

44 5. Supersedeas bond for $5,713.68 approved and 

ordered filed. 

44 9. Petition for review to Ct. of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

4 4 9. Proof of service filed. 

44 9. Praecipe filed by taxpayer. 

4 4 9. Proof of service filed. 

Now, October 17, 1929, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

2 Docket No., 24925. 

Appeal of Frank Wolf, c/o Commonwealth Federal Sav¬ 
ings Bank, Detroit, Michigan. 

Petition. 

Filed Mar. 4, 1927. 

The above named taxpayer hereby appeals from the de¬ 
termination of! the Commissioner of Internal Revenue, set 
forth in his deficiency letter IT:PA:4:60D FAL. dated 
January 10th, 1927, and as a basis of his appeal, sets forth 
the following facts: 

1. Petitioning taxpayer is a resident of Detroit, Michi¬ 
gan and is vice president of the Commonwealth-Federal 
Savings Bank, Detroit, Michigan. 
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l 

i 

2. The deficiency letter (a copy of which is attached) was 

mailed to the taxpayer on January 10th, 1927 and states a 
net deficiency of $2,856.84. j 

3. The additional tax in controversy is income tax for 
the calendar year 1923 in the amount of $2,856.84. 

4. The determination of the additional tax stated in said 

i 

deficiency letter is based on the following errors: 

i 

Errors Complained Of. 

i 

1. The Commissioner disallowed as a deduction from 
gross income in computing net taxable inconie in the year 
1923, an amount of $8,000.16 representing a loss 
3 claimed by taxpayer in his return forjthe said year 
as originally filed. 

Facts Relied On. 

• I 

1. Petitioning taxpayer is, and has been sjince 1919 vice 
president of the Commonwealth-Federal Savings Bank of 
Detroit, Michigan. 

2. The Commonwealth-Federal Savings B^nk of Detroit, 
Michigan is the result of a merger in Februairy 1919 of the 
Commonwealth Savings Bank and the Federal State Bank 
both of Detroit, Michigan. 

3. The petitioning taxpayer was also Vice President and 
director of the Commonwealth Savings Bank prior to such 
merger. At the time of, and for the purpose of bringing 
about, the said merger, a syndicate consisting of twenty 
(20) members was formed which borrowed money with 
which to buy up the controlling stock of the two banks. 

4. At the time at which the said merged was effected, 
it was found that the capital of the Federal State Bank 
was so badly impaired that its financial i standing was 
jeopardized and that in order to make good such impair¬ 
ment of the capital, without which the merger could not be 
effected, the members of the said syndicate Executed notes, 
jointly and severally, aggregating $319,200.00 for guaran¬ 
tee to the stockholders of the Commonwealth-Federal Sav¬ 
ings Bank against loss arising from realization of the 
bank’s assets based upon the value at whicbi the stock was 
to be sold. 

j 

i 
i 

i 
J 

j 

l 
I 
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4 5. Capital stock of the organization, after the 
merger, was then sold to subscribers for $110.00 per 

share, part of which was subscribed for by the members 
of the syndicate. As a result of the sale of this stock at 
$110.00, an actual loss to be made good by the signers of 
the notes, of $169,500.00 was incurred; these losses repre¬ 
senting a personal liability for each member of the syndi¬ 
cate in the amount of $8,475.00 or 1/20 of the $169,500.00. 

The obligation under the guaranty note signed by 
the members of the svndicate has, to the extent of the said 
loss of $16.9,500.00, been in process of liquidation by the 
said parties since 1919. 

6. These notes amounting to $169,500.00 constituted the 
joint and several liabilities of the signers thereof. These 
notes with the consent and approval of the State Banking 
Department of the State of Michigan, are being carried as 
assets of the Commonwealth-Federal Savings Bank and are 
being gradually liquidated by payments by the signers of 
the notes who are still living. 

7. The petitioning taxpayer made payment on account, 
of bis proportion of the loss sustained under these guar¬ 
antee notes in the amount of the principal and interest of 
$8,000.16 in the year 1923. 

8. Petitioning taxpayer has always, and did in the said 
year 1923, return his net taxable income on the basis of 

cash receipts and disbursements. 

5 9. The actual total liability incurred by the signers 
of these notes has not been, and cannot be, finally 

determined until complete liquidation of the liability for 
the reason that some of the signers have died and others 
may, before the full payment of the said notes, die or be¬ 
come incapable of discharging their portion of the obliga¬ 
tion which would then have to be assumed by the remaining 
svndicate members. 


Proposition of Law Relied On. 


1. The payment made by taxpayer of principal and in¬ 
terest on the notes which petitioning taxpayer had signed 
jointly and severally with others, is a lawful deduction in 
computing his net taxable income, to the extent of the 
principal, as a loss sustained during the taxable year and 
not compensated for by insurance or otherwise, Section 234, 
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A (4) of the 1918 Revenue Acts and to the eitent of inter¬ 
est thereon, is a legal deduction in computing the net tax¬ 
able income of taxpayer under the provisions of Section 
A (2) of the 1918 Revenue Act. j 

2. Such payments of principal and interest on the said 
notes were legal deductions in the year in which paid 
under Section 212 (b) of the 1918 Revenue Act which pro¬ 
vides that the net income shall be computed! * * * in 

accordance with the method of accounting regularly em¬ 
ployed in keeping the books of such taxpayer, but if no 
such method of accounting has been so employed, or if the 
method employed does not clearly reflect tlie income, the 
computation shall be made upon sucli basis and in 

6 such manner as in the opinion of the Commissioner 

does clearly reflect the income * * j* 

Wherefore petitioning taxpayer respectfully prays that 
the Board may hear and determine his appegl. 

GEORGE B. BUIST, 

Counsel for Petitioning Taxpayer. 

! 

Subscribed and sworn to before a notary ipublic in and 
for said county and state this 28th day of February, 1927. 

[Seal Notary Public, Indiana.] 

ESTHER L. TRARiBACK, 

Notary Public. 

i 

My commission expires February 29, 1928.! 

i 

i 

7 Affidavit. j 

i 

I 

State of Michigan, 

County of Wayne , ss: 

Comes now Frank Wolf of Detroit, Michigan, who being 
duly sworn, according to law, upon his oatfy deposes and 
says: 

That he has read the foregoing petition, is familiar with 
all the statements therein contained and, from his own 
knowledge says that the facts therein stated are all true 
except such facts as are stated upon information and be¬ 
lief and those facts he believes to be true. 

FRANK WOLF. 

I 
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Subscribed and sworn to before me a Notary Public, in 
and for said County and State this 3rd day of March, 
1927. 

CLAYTON H. WITHERELL, 

Notary Public. 

My commission expires March 8th, 1929. 


S 


Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 


IT :PA: 4: 60D FAL. 


January 10, 1927. 


Mr. Frank Wolf, 

c/o Commonwealth-Federal Savings Bank, 

Detroit, Michigan. 

Sir : 

The determination of vour income tax liabilitv for the 
taxable years 1922 and 1923, as set forth in office letter 
dated December 16, 1926, disclosed a deficiency in tax 
amounting to $2,856.84, for the year 1923, as shown in the 
attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and ail assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector .of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax 
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i 

Appeals, you are requested to execute a waiver of your 
right to file a petition with the United Statjes Board of 
Tax Appeals on the inclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :PA :4 :FAL. In the event) that you ac¬ 
quiesce in a part of the determination, the \y L aiver should 
be executed with respect to the items to which! you agree. 
Respectfully, i 

D. H. BLAIR, 

Commissioner, 
By C. R, NASH, 

Assist, to the Commr. 


Inclosures: Statement, Form A, Farm 882. j 

j 

j 

9 Statement. j 

i 

January 10, 1927. 

IT :PA :4:60D. FAL. j 

j 

i 

In re Mr. Frank Wolf, c/o Commonwealth-Federal Savings 

Bank, Detroit, Michigan. 

i 

| Deficiency 

Year. i in tax. 

1922 . |.... None 

1923 ..j. . .. $2856.84 

The report of the Internal Revenue Agent in Charge at 
Detroit, Michigan, Dated September 20, 19216, covering an 
examination of your income tax returns foil the vears in- 
dicated above, has been reviewed and approved with the 
following exception: j 

The dividend adjustment was reduced $1,|100.00 in com¬ 
pliance with your protest. Since you state j that a part of 
the dividends included by the agent in the return for 1923 
were reported by you in your 1924 return, pit is suggested 
that you file an amended return for the ye^r 1924, setting 
forth the revision in the dividends in accordance with the 
manner in which they were treated by the agent for the 

vear 1923. It mav be nccessarv also to file in amended re- 
* «/ %> 

turn for the year 1925, for perhaps, dividends were included 
in your return for that year which properly belong in the 
return for the year 1924. i 
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Reference is made to the deduction of $8,016.00 stated to 
represent your proportional share of a loss determined by 
the syndicate formed by twenty directors of the Common¬ 
wealth Federal Savings Bank, which purchased 1,716 shares 
of the capital stock of the Federal State Bank for $313,- 
732.50 and sold the stock so purchased to the shareholders 
at $110.00 per share or a total of $188,760.00, thereby sus¬ 
taining a loss of $124,972.50, with commissions and expenses 
amounting to $1,931.32, or a total of $126,903.82. Notes 
were given in the amount of $126,903.82 which were treated 
as assets on the books of the Commonwealth Federal Sav¬ 
ings Bank. 

There apparently is no provision of law permitting the 
deduction of a loss under such circumstances as that out¬ 
lined in your protest. 

Reference is made to your letter dated December 30,1926, 
wherein it is contended that the case of Mr. Joseph Mc- 
Causey, which involves the same question as in your case, 
is now pending before the United States Board of Tax 
Appeals (docket Number 11,767) and it is requested that 
your case be held pending the decision of the board in the 
above case. 

10 It is impracticable to hold your case pending re¬ 
ceipt of the above ruling. 

Pavment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

Now, October 17, 1929, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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I 

11-17 Filed Apr. 21, 1927, United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 

Docket No., 24925. ! 

7 i 

i 

Frank Wolf, Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 

i 

Answer. 

The Commissioner of Internal Revenue, bv his attornev, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition tiled in the above-entitled appeal, 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies the respondent erred in the manner as alleged 
and set forth in paragraph 4. 

5. Denies specifically each and every allegation of fact 
contained in subdivisions 2 to 9 inclusive of paragraph en¬ 
titled “Facts relied on”, but admits the allegations con¬ 
tained in subdivision 1 of said paragraph. 

6. Denies generally and specifically each and every alle¬ 
gation contained in taxpayer’s petition, but hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpaver’js appeal be de¬ 
nied. 

A. W. GREGG, 

General Counsel. Bureau of Internal Revenue. 

7 J 

Of Counsel: 

W. FRANK GIBBS, ! > 

7 I 

Special Atty., Bureau of Internal] Revenue. 

j 

Now, October 17, 1929, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of tax Appeals. 

■ 

* * * * S * * 


* 



10 


FRANK WOLF VS. COM MR. OF INTERNAL REV. 


18 United States Board of Tax Appeals, Washington. 

Docket No., 24925. 

Frank Wolf, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board ? s findings of fact and opinion, 
promulgated April 15, 1929, it is 
Ordered and decided: That there is a deficiency of $2,- 
856.84 for the year 1923. 

Filter. 

(Signed) B. H. LITTLETON, 

Member, United States Board of Tax Appeals. 

Entered April 16, 1929. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, October 17, 1929, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals. Filed Sep. 4, 

1929. 

United States Board of Tax Appeals. 

Docket No., 24925. 

Frank Wolf, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci- 
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I 

i 
J 

sion of the United States Board of Tax Appeals in the 
above-entitled cause, dated April 16, 1929, finding upon 
redetermination deficiency in tax of $2,856.841for the cal¬ 
endar year 1923, may be reviewed by the Court of Appeals 
of the District of Columbia. This agreement is! made under 
and pursuant to the provisions of Section 10(p2 (d) of the 
Revenue Act of 1926. 

JOHN A. SELBY, i 
HENRY RAVENEL, 

j 7 

Attorneys for Petitioner, 
Wilkins Buildinq, Washington, D. C. 

C. M. CHAREST, ‘ j 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

| 

Now, October 17, 1929, the foregoing stipulation of venue 
certified from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tdx Appeals. 

20 United States Board of Tax Appeals. jFiled Sep. 9, 

1929. j 

United States Board of Tax Appeals. 

i 

Docket No., 24925. ! 

i 

i 

Frank Wolf, Petitioner, j 

i 

VS. j 

I 

I 

Commissioner of Internal Revenue, Respondent. 

j 

Petition for the Revieiv of Decision of the United States 

Board of Tax Appeals. 

i 

i 

To the Honorable Judges of the Court of appeals of the 
District of Columbia: 

i 

Frank Wolf in support of this, his petition, filed in pur¬ 
suance of the provisions of Section 1001 of the Act of Con¬ 
gress approved February 26, 1926, entitled ! The Revenue 
Act of 1926, for the review of the decision of the United 


i 
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States Hoard of Tax Appeals rendered on the 16th day of 
April 1929, approving- a deficiency in income tax of the 
petitioner for the calendar year 1923 in the amount of 
$2,S50.04, show's to this Honorable Court as follows: 


Statement of the Nature of the Controversy . 

1. On the 4th day of March, 1927, the petitioner filed with 
the United States Board of Tax Appeals in pur- 

21 suance of the provisions of the Revenue Act of 1926, 
Ids petition requesting redetermination of a defi¬ 
ciency in income taxes for the calendar year 1923 amounting 
to $2,856.64 as shown by the final notice of deficiency previ¬ 
ously mailed by the respondent to the petitioner under date 
of January 10, 1927. Said petition alleged as follows: 

During the years 1919 to 1923 inclusive petitioner was 
Vice President of the Commonwealth Federal Savings Bank 
of Detroit, Michigan, being a resident of that City and State. 
The Commonwealth Federal Savings Bank resulted from a 
merger of two Detroit banks, the Commonwealth Savings 
Bank and the Federal State Bank, petitioner prior to the 
merger having been Vice President of the Commonwealth 
Savings Bank. For the purpose of effecting the merger 
and organization of the Commonwealth Federal Savings 
Bank petitioner joined a syndicate of twenty members, the 
purpose of the syndicate being to buy up the controlling 
stock of the Federal State Bank. Such stock to the extent 
of 1.716 shares, a controlling interest, was purchased by 
1 he syndicate at a cost of $313,732.50, the purchase being 
made with money borrowed by the syndicate on notes ex¬ 
ecuted by the members jointly and severally. Thereafter 
the two banks were merged. In the merger, stock 

22 of the new bank was exchanged for stock of the two 
old banks on the basis of share for share. After 

merger and exchange the stock of the new bank held by the 
syndicate was sold first to individuals not members of the 
syndicate and the balance to members at a price of $110 
per share. The result of the transaction was that the syn¬ 
dicate 4 after sale of the stock remained liable on the notes 
for the difference between the cost of the stock plus ex¬ 
penses and the amount received for the stock on its sale. 
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i 

The petitioner during the year 1923 paid | the sum of 
$8,000.16 principal and interest on account of his propor¬ 
tion of the loss sustained by the syndicate represented by 
said notes. In filing his return for the year 1923 petitioner 
being on the cash receipts and disbursements basis de¬ 
ducted the sum paid by him in computing his pet income for 
that year. Upon examination of his income tax return for 
that year the Commissioner of Internal Revenue disallowed 
the deduction, such disallowance giving rise to jthe deficiency 
claimed. In the petition filed with the Board the specific 
error complained of was the action of the Commissioner 
in disallowing as a deduction for the year 1923; the sum paid 
by petitioner as a member of the syndicate on Account of the 
loss realized bv the syndicate in purchasing and selling the 
stock. 

23 2. On April 21, 1927, the Commissioner filed with 
the said Board his answer to the petition, which an¬ 
swer denied all allegations of fact contained in the petition 
excepting that the petitioner was and since 1919 had been 
Vice President of the Commonwealth Federal Savings Bank 
of Detroit, Michigan, but admitted the necessary jurisdic¬ 
tional allegations. Such answer specifically denied that the 
Commissioner had committed error as alleged in the peti¬ 
tion. 

3. The cause being at issue under the rules pf practice of 
said Board of Tax Appeals and after entry of an order by 
said Board on November 28, 1927 consolidating the cause 
with a cause known as Joseph W. McCausev, Petitioner, v. 
Commissioner of Internal Revenue, Respondent, Docket 
No. 11767, duly came on for hearing September 12, 1928 
at which time both cases were submitted on a stipulation of 
facts entered into between petitioners and respondent and 
filed with the Board, such stipulation being In support of 
the contentions of petitioners and their rightj to the losses 
claimed in their petitions. 

4. Thereafter on April 15, 1929 the said Bbard rendered 
its findings of fact together with an opinion iii which it was 
held that 1 lie facts as stipulated were notj sufficient to 

enable the Board to decide the questions presented by 

24 the petitioners but even though the fa^ts were suffi¬ 
cient as a matter of law petitioners weije not entitled 

to the losses claimed under the Revenue Act of 1921. 

i 

i 

i 

| 

I 

I 
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On April 16, 1929 said Board entered its filial order of 
redetermination approving the deficiency as determined by 
the respondent and as set forth hereinabove. 

IT. 

Designation of Court of Review. 

The petitioner being grieved by the said findings of fact, 
opinion, decison, and order, desires review thereof in ac¬ 
cordance with the provisions of the Revenue Act of 1926 
by the Court of Appeals of the District of Columbia, said 
Court having been designated and agreed upon by the 
parties hereto by agreement in accordance with Section 
1002 (<7) of said Revenue Act of 1926. 

III. 


Assignments of Error. 


The petitioner as a basis for review makes the following 
assignments of error: 

1. The Board of Tax Appeals erred in failing to 
25 find as a fact that the syndicate of which petitioner 
was a member realized a loss by the acquisition and 
sale of stock of the Federal State Bank. 


2. The Board of Tax Appeals erred in failing to find as 
a fact that petitioner suffered a loss by his participation 
in the syndicate formed for the purchase and sale of the 
stock of the Federal State Bank. 

.*». The Board of Tax Appeals erred in not holding as a 
conclusion of law on the basis of the facts submitted to it 
that petitioner was entitled to a deduction from liis gross 
income for the calendar year 1923 of the sum of $8,000.16 
representing a loss sustained by him in that year, and 
actually paid by him in that year, as the result of his par¬ 
ticipation in the syndicate formed for the purpose of pur¬ 
chasing and selling stock of the Federal State Bank, said 
loss being an allowable deduction under the Revenue Act of 
1921, Section 214 ( a) 4 and 5. 

4. The Board of Tax Appeals erred in finding as a con¬ 
clusion of law that petitioner was not entitled to a deduction 
from gross income under the Revenue Act of 1921 for the 
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j 

calendar year 1923 of $8,000.16 as a loss sustained by him 
as a participant in the syndicate formed for the purpose 
of purchasing and selling stock of the Federal State 

26 Bank. j 

5. The Board of Tax Appeals erred in rendering 
decision for the respondent and redeterminibg the peti¬ 
tioner’s tax liability to find a deficiency due from him for 
the calendar year 1923 in the sum of $2,856.84. j 

Wherefore your petitioner prays that thiis Honorable 
Court may review said findings, decision, opinion, and order 
and reverse and set aside the same, and that j the Clerk of 
the said United States Board of Tax Appeals be directed 
to transmit and deliver to the Clerk of the said Court cer¬ 
tified copies of all and every one of the documents necessary 
and material to the presentation and consideration of the 
foregoing petition for review, and as required by the rules 
of this Court, and statutes made and provided. And your 
petitioner will ever prav. j 

(Sgd.) * FRANK WOLF. 

(Sgd.) JOHN A. SELBY, 

(Sgd.) HENRY RAVENEL, j 

Attorneys for Petitioner, 

908 Wilkins Building, j 

Washington, D. C. 

i 

I 

i 

27 State of Michigan, 

y i 

County of Wayne, ss: j 

I 

Frank Wolf, being duly sworn, deposes ancjl says that he 
is the petitioner named in the foregoing! petition for 
review of decision of the United States Board of Tax Ap¬ 
peals, and as such person has read the foregoing petition 
for review and that the facts set forth therein are true to 
the best of his knowledge except such facts as are stated to 
be upon information and belief and those facts he believes 
to be true. 

(Sgd.) FRA^K WOLF. 

I 

Subscribed and sworn to before me this 27th day of 
August 19^0 

(Sgd.) CLAYTON H. WITHERELL, [seal.] 

Notary Public . 


i 

i 
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5. On April 16, 1929 said Board entered its final order of 
redetermination approving the deficiency as determined by 
the respondent and as set forth hereinabove. 

II. 

Designation of Court of Review. 

The petitioner being grieved by the said findings of fact, 
opinion, decison, and order, desires review thereof in ac¬ 
cordance with the provisions of the Revenue Act of 1926 
by the Court of Appeals of the District of Columbia, said 
Court having been designated and agreed upon by the 
parties hereto by agreement in accordance with Section 
1002 ('/) of said Revenue Act of 1926. 

III. 


Assignments of Error. 


The petitioner as a basis for review makes the following 
assignments of error: 

1. The Board of Tax Appeals erred in failing to 
2b find as a fact that the syndicate of which petitioner 
was a member realized a loss by the acquisition and 
sale of stock of the Federal State Bank. 

2. The Board of Tax Appeals erred in failing to find as 
a fact that petitioner suffered a loss by his participation 
in t ho syndicate formed for the purchase and sale of the 


stock of the Federal State Bank. 

3. The Board of Tax Appeals erred in not holding as a 
conclusion of law on the basis of the facts submitted to it 
that petitioner was entitled to a deduction from his gross 
income for the calendar year 1923 of the sum of $8,000.16 
representing a loss sustained by him in that year, and 
actually paid by him in that year, as the result of his par¬ 
ticipation in the syndicate formed for the purpose of pur¬ 
chasing and selling stock of the Federal State Bank, said 
loss being an allowable deduction under the Revenue Act of 


1921, Section 214 ( a ) 4 and 5. 

4. The Board of Tax Appeals erred in finding as a con¬ 
clusion of law that petitioner was not entitled to a deduction 
from gross income under the Revenue Act of 1921 for the 
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j 

calendar year 1923 of $8,000.16 as a loss sustained by him 
as a participant in the syndicate formed for!the purpose 
of purchasing and selling stock of the Federal State 

26 Bank. j 

5. The Board of Tax Appeals erred in rendering 
decision for the respondent and redeterminihg the peti¬ 
tioner’s tax liability to find a deficiency due from him for 
the calendar year 1923 in the sum of $2,856.84. j 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion, and order 
and reverse and set aside the same, and thatithe Clerk of 
the said United States Board of Tax Appeals be directed 
to transmit and deliver to the Clerk of the said Court cer¬ 
tified copies of all and every one of the documents necessary 
and material to the presentation and consideration of the 
foregoing petition for review, and as required by the rules 
of this Court, and statutes made and provided. And your 
petitioner will ever prav. | 

(Sgd.) ' FRANK WOLF. 

(Sgd.) JOHN A. SELBY, j 

(Sgd.) HENRY RAVENEL, j 

Attorneys for Petitioner, j 

908 Wilkins Building, j 

Washington, D. C. 

i 

I 

j 

27 State of Michigan, 

County of Wayne, ss: 

Frank Wolf, being duly sworn, deposes and says that he 
is the petitioner named in the foregoing!' petition for 
review of decision of the United States Board of Tax Ap¬ 
peals, and as such person has read the foregoing petition 
for review and that the facts set forth therein are true to 
the best of his knowledge except such facts as are stated to 
be upon information and belief and those fa<jts he believes 
to be true. i 

(Sgd.) FRANK WOLF. 

i 

Subscribed and sworn to before me thi^ 27th day of 
August, 1929. 

(Sgd.) CLAYTON H. WITHERBLL, [seal.] 

Notary Public. 


i 
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2S United States Board of Tax Appeals. Filed Sept. 

9, 1929. 

United States Board of Tax Appeals. 

Docket No. 24925. 


Frank Wolf, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

C. M. Charest, Esq., 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for the Respondent. 

Sir: 

Please take notice that on the 9tli day of September, 1929, 
the undersigned filed with the Clerk of the Board of Tax 
Appeals the petition of Frank Wolf, a copy of which is 
annexed hereto, for review by the Court of Appeals of the 
District of Columbia of the final order and decision of the 
Board in the above-entitled proceeding entered upon the 
records of said Board on the 16th day of April, 1929. 

i JOHN A. SELBY, 

HENRY RAVENEL, 
Attorneys for Petitioner . 


Service of copy of the within notice and copy of petition 
for review is hereby accepted this 9th day of September, 


1929. 


C. M. CHAREST, 

General Counsel , Bureau of Internal Reveune. 


Now, October 17, 1929, the foregoing petition for review 
and notice of filing certified from the record as a true copy. 

( Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 
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29 United States Board of Tax Appeals. IFiled Sep. 

9, 1929. | 

i 

United States Board of Tax Appeals.! 

I 

Docket No., 24925. 

j 

Frank Wolf, Petitioner, 

’ 7 i 

vs. 

! 

Commissioner of Internal Revenue, Respondent. 

j 

Prrecipe for ihe Record. 


To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty day& from date 
of filing of the petition for review in the above-stated case, 
transmit to the Clerk of the Court of Appeals iof the Dis¬ 
trict of Columbia, certified copies of the following docu¬ 


ments : I 

1. The docket entries of proceedings before ! the United 
States Board of Tax Appeals in the case abovi-entitled. 

2. Pleadings before the Board. 


3. Findings of fact, opinion, and decision of the Board. 

4. The petition for review. 

5. Stipulation between the petitioner and the! respondent 
for filing petition for review with the Court of I Appeals of 

the District of Columbia. 

30 The foregoing to be prepared, certified^ and trans¬ 
mitted as required by law and the rules of the Court 
of Appeals of the District of Columbia. 


JOHN A. SELBY, i 
HENRY RAVENEli, 


Attorneys for Petitioner, 
Wilkins Building, W ashing ton, D. C. 


Now, October 17, 1929, the foregoing praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax* Appeals. 

i 
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31 In the Court of Appeals of the District of Columbia, 

October Term, 1929. 

No. 5077. 

Joseph W. McCausey, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

No. 5078. 

Frank Wolf, Appellant, 
vs. 

Commissioner of Internal Revenue, Appellee. 

It is hereby stipulated and agreed by and between the 
above-named appellants and appellee acting by their re¬ 
spective attorneys as follows: 

1. That t he i above-entitled causes may be consolidated 
in this Court for hearing, one brief to be filed covering both 
causes. 

2. That in printing the record in #5078 the opinion of 
the Board of Tax Appeals may be omitted and reference 
made to the record in =5077, in view of the fact that onlv 
one opinion was rendered by said Board of Tax Appeals 
covering both causes. 

The above stipulation is entered into and filed with this 
Court for the reason that the two causes were consolidated 
for hearing in the Board of Tax Appeals. 

HENRY RAVENEL, 

Attorney for Appellants. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Appellee. 

32 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia, October Term, 1929. Joseph W. 

McCausey, Appellant, v. Commissioner of Internal Revenue, 
Appellee. No. 5077. Frank Wolf, Appellant, vs. Commis¬ 
sioner of Internal Revenue, Appellee. No. 5078. Stipula- 


I 
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tion. Court of Appeals, District of Columbia.! Filed Oct. 
25, 1929. Iienry W. Hodges, Clerk. 

I 

Endorsed on cover: Board of Tax Appeals). No. 5078. 
Frank Wolf, appellant, vs. Robert H. Lucas, Commissioner 
of Internal Revenue. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 23, 1929. Henry W. Hodges, clerk. 
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IN THE 

I 

i 

ffiottrt of Appeals, listrirt of (Mumbia 

October Term, 1929 j 


No. 5077 | 

I 

i 

Joseph W. McCausey, Appellant , j 

vs. 

Robert H. Lucas, Commissioner of Internal 

Revenue. 

j 

" 

i 

No. 5078 

Frank Wolf, Appellant, j 

vs. ! 

I 

Robert H. Lucas, Commissioner of Internal 

Revenue. ! 

i 

i 

■ ■ ■ - 

i 

j 

INTRODUCTION 

i 

] 

By stipulation filed with this Court October 25, 
1929, the two above entitled causes are consolidated 
for hearing and will be covered by one brief. The 
basic facts and legal questions are the same. Dif¬ 
ferences exist only in the years involved and the 
amounts claimed from the appellants. Joseph W. 
McCausey seeks a redetermination of his tax lia- 
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bility for the years 1919 and 1920 and reversal of 
an order of the Board of Tax Appeals entered 
April 16, 1929. (McCausey R. p. 14.) Frank 
Wolf seeks redetermination of his tax liability for 
the year 1923 and reversal of an order of the 
Board of Tax Appeals entered April 16, 1929. 
(Wolf R. p. 10.) 

STATEMENT OF THE CASE 

Prior to the years in question both appellants 
were officers of the Commonwealth Savings Bank 
of Detroit, Michigan. They formed with other 
stockholders of that bank a syndicate to purchase a 
controlling interest in the stock of the Federal 
State Bank of Detroit in order to bring about a 
consolidation of the two banks. Neither appellant 
at the time was a stockholder of the Federal State 
Bank. During 1919 the syndicate purchased a 
controlling interest in the stock of the Federal 
Bank at a cost $313,732.50, the acquisition being 
made with money borrowed on notes signed by the 
members. After such acquisition, and in 1919, the 
two banks merged under the name of Common¬ 
wealth-Federal Savings Bank, and on an exchange 
of share for share, the syndicate received 1716 
shares of stock of the new bank for the shares for¬ 
merly held by it of the Federal Bank. During 1919 
the syndicate sold the 1716 shares of the new bank 
at $110 per share, first offering them to persons 
not members of the syndicate and then to members 
of the syndicate. The syndicate received for the 
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stock by such sales $188,760.00 which reduced by 
costs and expenses left net receipts of $186,828.62. 
The net result of the syndicate operation vtes a loss 
of $126,908.82. In 1919 Appellant McCausey paid 
$5,239.00 and in 1920 $2,700.00 on account of his 
liability as a syndicate member, such payments 
representing principal and interest. In 1^923 Ap¬ 
pellant Wolf paid $8,000.16 on his liability as a 
member, such payment representing principal and 
interest. j 

In filing their returns for the years in question 
appellants deducted the sums paid by them from 
gross income to arrive at net income. Both appel¬ 
lants filed their returns on the cash basis. The 
Commissioner of Internal Revenue disallowed the 
deductions excepting $501.63 and 365.82 Which he 
allowed as representing interest paid by Appellant 
McCausey in 1919 and 1920 respectively. (Mc¬ 
Causey Record pp. 9 and 10.) j 

The two cases were consolidated in the Board 
for hearing, at which time the facts were estab¬ 
lished by stipulation between attorneys for the 
parties. The Board rendered its findings of fact 
and opinion April 15, 1929. (McCausey R. pp. 
9-13.) j 

In the opinion the Board finds the stipulation as 
to the Appellant McCausey to be insufficient, 
vague, and indefinite, because not establishing the 
true nature of the payments made by him. As to 
both appellants the opinion denies relief stating no 
deductable loss to have been sustained as ja matter 
of law. 
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Separate petitions for review have been filed 
with this Court containing the following assign¬ 
ments of error: 

Joseph W. McCausey: 

“1. The Board of Tax Appeals erred in 
failing to find as a fact that the syndicate of 
which petitioner was a member realized a 
loss by the acquisition and sale of stock of 
the Federal State Bank. 

“2. The Board of Tax Appeals erred in 
failing to find as a fact that petitioner suf¬ 
fered a loss by his participation in the syndi¬ 
cate formed for the purchase and sale of the 
stock of the Federal State Bank. 

“3. The Board of Tax Appeals erred in 
not holding as a conclusion of law on the 
basis of the facts submitted to it that peti¬ 
tioner was entitled to a deduction from his 
gross income for the calendar years 1919 
and 1920 of the sums of $5,239 and $2,700, 
respectively, representing losses sustained 
by him in those years, and actually paid 
by him in those years, as the result of his 
participation in the syndicate formed for 
the purpose of purchasing and selling stock 
of the Federal State Bank, said losses being 
allowable deductions under the Revenue Act 
of 1918, Section 214(a) 4 and 5. 

“4. The Board of Tax Appeals erred in 
finding as a conclusion of law that petition¬ 
er was not entitled to a deduction from gross 
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income under the Revenue Act of 1918, for 
the calendar years 1919 and 1920 of $5,289 
and $2,700, respectively, as losses sustained 
by him as a participant in the syndicate 
formed for the purpose of purchasing and 
selling stock of the Federal State Bank. 

“5. The Board of Tax Appeals erred in 
rendering decision for the respondent and 
redetermining the petitioner’s tax liability 
to find deficiencies due from him! for the 
calendar years 1919 and 1920 in the sums of 
$1,383.30 and $1,191.84, respectively.” 

(McCausey R. pp. 18-19.) 

| 

Frank Wolf: j 

| 

“1. The Board of Tax Appeals erred in 
failing to find as a fact that the syndicate of 
which petitioner was a member realized a 
loss by the acquisition and sale of stock of 
the Federal State Bank. j 

“2. The Board of Tax Appeals erred in 
failing to find as a fact that petitioner suf¬ 
fered a loss by his participation in the syn¬ 
dicate formed for the purchase and sale of 
the stock of the Federal State Bank. 

i 

“3. The Board of Tax Appeals erred in 
not holding as a conclusion of law on the 
basis of the facts submitted to it that peti¬ 
tioner was entitled to a deduction from his 
gross income for the calendar yeait 1923 of 
the sum of $8,000.16 representing a loss 


i 
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sustained by him in that year, and actually 
paid by him in that year, as the result of his 
participation in the syndicate formed for the 
purpose of purchasing and selling stock of 
the Federal State Bank, said loss being an 
allowable deduction under the Revenue Act 
of 1921, Section 214(a) 4 and 5. 

“4. The Board of Tax Appeals erred in 
finding as a conclusion of law that petition¬ 
er was not entitled to a deduction from gross 
income under the Revenue Act of 1921 for 
the Calendar year 1923 of $8,000.16 as a 
loss sustained by him as a participant in the 
syndicate formed for the purpose of pur¬ 
chasing and selling stock of the Federal 
State Bank. 

i “5. The Board of Tax Appeals erred in 
rendering decision for the respondent and 
redetermining the petitioner’s tax liability 
tb find a deficiency due from him for the 
calendar year 1923 in the sum of $2,856.84.” 

(Wolf R. pp. 14-15.) 

STATUTES INVOLVED 

“Section 214(a) That in computing net income 
there shall be allowed as deductions: 

“(4) Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise, if incurred in trade or business. 

“(5) Losses sustained during the taxable year 
and not compensated for by insurance or other- 
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i 

j 

wise, if incurred in any transaction entered into 
for profit, though not connected with the trade of 
business.” 

—Revenue Act of 1918. 

i 

The pertinent provisions of Section 214(a) (4) 
and (5) of the Revenue Act of 1921 are the same 
as the above. 

i 

SUMMARY OF ARGUMENT I 

I 

i 

_ i 

A. The Facts as Stipulated Established a Prima 

Fade Case , Unrebutted By Either Testimony or 
Circumstances , That Appellants Suffered Losses 
In Making Payment of Their Syndicate J Obliga¬ 
tions . j 

B. Under the Provisions of the Revenue Acts of 

1918 and 1921 Appellants Were Entitled to De¬ 
duct the Losses Suffered By Them in the Years of 
Payment in Computing Their Net Income and Tax 
Liability . j 

ARGUMENT j 

i 

A. The Facts As Stipulated Established A 
Prima Facie Case, Unrebutted By Either Testi¬ 
mony Or Circumstances, That Appellants Suffered 
Losses In Making Payment Of Their Syndicate 
Obligations. j 

By rule 30 of the Board's rules of practice the 
burden of proof was on appellants but following 
general principles of judicial practice it was only 
necessary for them to make a prima facie showing. 


i 

i 
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J. M. Lyon 1 B.T.A. 378. Upon establishing a 
prima facie case the burden of going forward 
shifted to the Commissioner. 

These appellants made their prima facie case by 
the facts which were stipulated and which facts 
have been adopted by the Board. They established 
beyond any doubt that the syndicate suffered an 
actual loss in 1919 of $126,903.82. They appar¬ 
ently satisfied the Board that the syndicate trans¬ 
action was consummated in 1919 so that everyone 
knew at that time the amount of the loss. In refer¬ 
ring to acquisition of stock by syndicate members 
from the syndicate the word “purchased” was ex¬ 
pressly used in the stipulation, and adopted by the 
Board, negativing any thought that the syndicate 
simply allocated stock among its members. 

If the Commissioner had any doubt with respect 
to the nature of the payments made by appellants; 
if any question existed in the mind of his attorney 
that the payments in fact were not to satisfy liabil¬ 
ity for an actual loss suffered by the syndicate, 
then it was encumbent upon him to present the 
facts underlying such doubt either by stipulation 
or through testimony. His failure to do so, and his 
submission of the case to the Board as a pure ques¬ 
tion of law, without any disputed question of fact, 
should have been accepted by the Board as proof 
that the parties were in accord as to the nature of 
the payments. It was assumed by the parties that 
all facts necessary or proper for submission of the 
legal question had been submitted and in the ab¬ 
sence of objection being made by the Commission- 
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I 

i 


er, the action of the Board in refusing to find the 
necessary ultimate fact, and in speculating as to 
elements not present in the record, results; in undue 
hardship to the appellants. Appellants prima 
facie showing must be held to satisfy their obliga¬ 
tion to carry the burden of proof in the absence of 
contradictory facts or circumstances in the record. 

It has been said that “stipulations will I receive a 
reasonable construction with a view to effecting 
the intent of the parties.” 36 Cyc. p. 12&1. (See 
also Second Ward Sav. Bank v. City of Huron 80 
Fed. 660.) j 

Trials before the Board are in their nature sim¬ 
ilar to civil trials at law without a jury, and the 
presiding member occupies the position of both 
judge and jury. Rules applicable to trials without 
a jury should be pertinent and particularly the 
statement following: j 

“Submitting a cause on stipulation is equivalent 
to a request by both parties for a direction of a ver¬ 
dict and constitutes an admission that only ques¬ 
tions of law are involved and that there 2 tre no dis¬ 
puted or controverted questions of fact in the 
case.” 38 Cyc. pp. 1935-6. j 

In these cases the opinion of the Board as to the 
showing made by appellants represents a most un¬ 
reasonable construction of the stipulation, raises 
controversy with regard to the facts when none 
was intended, and casts upon appellants a duty to 
establish their case beyond a shadow of a doubt, 
and not by a prima facie showing, to carry the bur¬ 
den of proof. i 


l 

i 

i 

i 
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There is nothing in the record to justify an in¬ 
ference that the payments made were partly for 
purchase of stock by appellants from the syndicate, 
nor that they were on account of the original liabil¬ 
ity subject to reduction by contribution from the 
other members or repayment from the syndicate. 

Knowing the parties to be in agreement on the 
facts in the absence of doubt being created by the 
attorney for the Commissioner, if the Board was 
not satisfied as to the basic facts, then the stipula¬ 
tion should have been rejected and the cases set 
down for the purpose of a full inquiry. 

We feel, however, that a complete and adequate 
statement was submitted. We are confident this 
Court will apply a reasonable construction to the 
facts as found by the Board and give effect to the 
intention of the parties. We are satisfied this 
Court can accept the record as a proper basis for 
consideration of the legal question presented with¬ 
out speculation as to the facts. 

B. Under The Provisions Of The Revenue Acts 
Of 1918 And 1921 Appellants Were Entitled To 
Deduct The Losses Suffered By Them In The 
Years Of Payment In Computing Their Net In¬ 
come And Tax Liability. 

The Board assigned three reasons for refusing 
to allow the losses under the statutes; first, that 
the transaction amounted merely to a purchase of 
stock by appellants as members of the syndicate; 
secondly, that the transaction was carried out for 
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i 

i 

i 

i 

I 

the purpose of strengthening the stock which ap¬ 
pellants owned; thirdly, in the absence of;evidence 
as to the interests of appellants in the syndicate 
venture no consideration could be given t b the loss 
occasioned by sale of the stock to the non-Syndicate 
members. j 

No suggestion is made in the opinion that the 
transaction was not one entered into for profit or in 
connection with appellants’ trade or business, and 
it is clear if losses were suffered they have not been 
compensated for by insurance or otherwise. There¬ 
fore the Board must have concluded that;the tech¬ 
nical requirements of the statutes were niet if any 
losses resulted. j 

The Board apparently overlooked the| facts as 
found in concluding that after stock w^s sold to 
non-syndicate members the balance was simply di¬ 
vided among the members. The findings of fact 
specifically state that “The remaining shares were 
purchased by syndicate members at $110 per 
share.” Nor is there anything in the findings to 
justify the Board in concluding that th^se appel¬ 
lants in joining the syndicate contemplated pur¬ 
chasing for themselves any of the stock acquired to 
effectuate the merger. If the members j had such 
intention then it was strange that they should first 
attempt to sell the stock to non-syndicate members 
at such a gross discrepancy in price, precluding 
themselves forever from benefiting from that 
phase of the syndicate operation. 

Admittedly a distinction can properly |be drawn 
between losses and payments by the ownqr of prop- 

i 

i 

l 

i 
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erty to protect or enhance the value thereof. There 
must however be a more direct connection between 
the payment and the property than is found here. 
Neither of these appellants, prior to joining the 
syndicate, owned any stock of the Federal State 
Bank in which the syndicate dealt. (It is to be 
noted the Board makes no finding of fact with ref¬ 
erence to the condition of that bank.) No fact is 
found indicating that protection of their stock in 
the Commonwealth Bank necessitated their par¬ 
ticipation in the syndicate and although it is rea¬ 
sonable to assume they hope sometime to benefit 
from the merger no fact justifies the conclusion 
that the merger enhanced the value of the stock 
owned by them. 

We contend the transaction must be viewed as 
having but two phases—acquisition of certain cap¬ 
ital stock by petitioners at a stated price for which 
no deduction is claimed, and a valid business trans¬ 
action unrelated to property owned by appellants 
resulting in definitely ascertained losses sustained 
during the years in question. Those losses would 
have resulted regardless of the acquisition of stock 
by appellants and regardless of how many shares 
they acquired. 

The case of John P. Dillon v. Commissioner, 9 
B. T. A. 177, recognizes the principle for which we 
contend. Therein the taxpayer was a stockholder 
in a bank and likewise a guarantor on some paper 
taken over from a prior bank. Some of the paper 
being deemed bad the taxpayer made a payment of 
$28,000.00 to be relieved of the guaranty and to 


I . 
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make good to the bank. The payment unquestion¬ 
ably temporarily protected his interest as a stock¬ 
holder but the payment was allowed as a loss as 
being motivated by his desire to be relieved of lia¬ 
bility rather than his ownership of the stock. 

We find support also in the appeal of Ljeichner- 
Jordan Co. 4 B.T.A. 133. In that case the tax¬ 
payer contracted for the construction of a building 
and after paying the contractor the full price was 
forced to made additional payments to jsub-con- 
tractors who had filed mechanics’ liens against the 
building. Deduction was allowed as a loss on the 
ground that the general contractor was ihsolvent 
and the taxpayer had no way of recovering from 
him. His payments, however, were directly for the 
purpose of protecting the property and therefore 
might have been held to constitute additional capi¬ 
tal expenditures. We believe, however, the Board 
arrived at a correct conclusion in both cases as 
something other than ownership of property in¬ 
duced the payments. I 

We find the same situation exists with 
reference to these payments. They wert made 
by the appellants, not for the acquisition of any 
additional property, nor for protection; of any 
property that they owned, nor for thb direct 
enhancement of the value of any property that 
they owned. The payments were solely and alone 
the result of a business transaction into wliich they 
entered and which resulted in a loss. The record 
does not show the experience of the other inembers 
of the syndicate but it would seem to us absurd to 


i 

i 

i 
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rule for income tax purposes that a different result 
should flow from the same action taken by a group 
of individuals at the same time. Assuming that 
the syndicate members did not acquire the same 
number of shares of stock at $110 per share and 
did not make payments on account of the syndicate 
loss in the same proportion, then each member 
though contracting to purchase stock from the syn¬ 
dicate at $110 a share would be held to have pur¬ 
chased such stock on a different and probably alto¬ 
gether unequal basis. (See also John Cadwalader 
v. Commissioner, 15 B. T. A. 1. Geo. M. Wright v. 
Commissioner, decided December 11, 1929, 18 B. 
T. A.-.) 

We wish to reiterate, that appellant’s owner¬ 
ship of stock of the Commonwealth Bank, and their 
purchase of the stock from the syndicate, did not 
in any manner affect their payments on account of 
the syndicate losses, and therefore we consider a 
failure to segregate the transaction as above 
pointed out would entirely deprive them of rights 
granted under the tax laws. No matter what the 
future may develop with respect to their stock, 
their participation in the syndicate transaction 
has caused them a loss which they have fully liq¬ 
uidated in cash. 

We fail entirely to appreciate the force of the 
third reason assigned by the Board. If a deduct¬ 
ible loss has occurred, no distinction can be made 
between that part resulting from sale of the stock 
to non-syndicate members and sale of the stock to 
syndicate members. We therefore see no occasion 
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to discuss the problem and merely point to such 
reasoning as being inconsistent and j wholly 
inapplicable. ; 

CONCLUSION 

We respectfully submit that the Board erred in 
failing to find as a fact that each appellant realized 
a loss by his participation in the syndicate venture 
and in failing to conclude that such losses were de¬ 
ductible by them under the Revenue Acts of 1918 
and 1921 in the years in which liquidated.; 

We further respectfully submit that on the rec¬ 
ord as it exists this Court should reverse the final 
orders entered by Board under date of April 16, 
1929, and remand the cases to the Board with di¬ 
rections to enter orders for redeterminaticp of the 
tax liability of the appellants for the years in ques¬ 
tion by allowing to them as deductions the losses 
sustained by them in the syndicate venture. 

i 

John A. Selby, 

Henry Ravenel, 

Attorneys for Appellants. 
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In the Court of Appeals of the District 

of Columbia 


Nos. 5077 and 5078 


Joseph W. McCausey, appellant j 

i 

V. 

Robert H. Lucas, Commissioner of Internal 

Revenue 


Frank Wolf, appellant 

v. 

i 

Robert H. Lucas, Commissioner of Internal 

Revenue 

i 

i 

APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASES 


I 


The only previous opinion in the present cases, 
which were consolidated for hearing before the 
United States Board of Tax Appeals (McCausey, 


i 

i 

i 


i 
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R. 1; Wolf, R. 1, 18), is that of the Board of Tax 
Appeals (McCausey, R. 10-13), which is reported 
in 16 B. T. A. 8. 

JURISDICTION 

The appeal in the above-entitled causes involves 
income taxes for the years 1919, 1920, and 1923 in 
the respective amounts of $1,383.39, $1,191.84, and 
$2,856.84, and is taken from orders of redetermi¬ 
nation entered by the Board of Tax Appeals April 
16, 1929. (McCausey, R. 14; Wolf, R. 10.) The 
cases are brought to this Court by petitions for re¬ 
view filed September 9, 1929 (McCausey, R. 15; 
Wolf, R. 11), pursuant to the provisions of the 
Revenue Act of 1926, c. 27, Sections 1001, 1002, 
1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

Where a syndicate of which the taxpayers were 
members purchased a majority of the stock of a 
corporation for the purpose of effecting a consoli¬ 
dation with a corporation in which the taxpayers 
were interested, and the syndicate later sold a por¬ 
tion of the stock to nonsyndicate stockholders and 
the remainder to the members of the syndicate at 
prices less than the purchase price: 

I. May the taxpayers deduct as a loss their pro¬ 
portionate part of the difference between the cost 
to the syndicate of the stock sold to the syndicate 
members and the selling price? 
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II. May the taxpayers deduct as a loss their pro¬ 
portionate part of the difference between the cost 
to the syndicate of the stock sold to the nonsyndi¬ 
cate stockholders and the selling price, in the 
absence of evidence disclosing the taxpayers’ in¬ 
terests therein? 

STATUTES INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057,; 1060- 

1066: ! 

Sec. 202. * * * | 

* * * * I * 

• ! 

(b) When property is exchanged for 
other property, the property received! in ex¬ 
change shall for the purpose of determining 
gain or loss be treated as the equivalent of 
cash to the amount of its fair market value, 
if any; but when in connection with the re¬ 
organization, merger, or consolidation of a 
corporation a person receives in plkce of 
stock or securities owned by him new stock 
or securities of no greater aggregate par or 
face value, no gain or loss shall be deemed to 
occur from the exchange, and the ne\t stock 
or securities received shall be treated as tak¬ 
ing the place of the stock, securities, or 

property exchanged. 

* * * * ; * 

Sec. 210. That * * * there sbjall be 
levied, collected, and paid for each taxable 
year upon the net income of every individual 

a normal tax at the following rates: 

* * * * * 

I 


j 

i 
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Sec. 212. (a) That in the case of an indi¬ 
vidual the term “net income ’ 1 means the 
gross income as defined in section 213, less 

the deductions allowed by section 214. 
***** 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or busi¬ 
ness; 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * *. 

The foregoing provisions of the Revenue Act of 

i 

1918 are substantially the same as Sections 202 (c) 
(2), 210, 212 (a), and 214 (a) (4) and (5) of the 
Revenue Act of 1921, 42 Stat. 227, 229-240. 

STATEMENT OF FACTS 

The facts, as stipulated and as found by the 
Board of Tax Appeals, are as follows: 

Both appellants are residents of Detroit, 
Michigan. 

During 1919 Joseph W. McCausey was 
president and Frank Wolf vice president of 
the Commonwealth Savings Bank of Detroit, 
Michigan. They and eighteen other stock¬ 
holders therein formed a syndicate in 1919 to 
purchase a controlling interest in the Federal 
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State Bank of Detroit in order to consolidate 
the two banks. At that time neither appel¬ 
lant was a stockholder in the Federal! State 
Bank. 

In 1919 the syndicate purchased! 1.716 
shares of the stock of the Federal State Bank 
at a cost of $313,732.50, which gave the isyndi- 
cate a controlling interest. The syndicate 
borrowed money on notes signed by its mem¬ 
bers in order to purchase this stock. There¬ 
after the two banks merged and becapie the 
Commonwealth-Federal Savings Bank, the 
stock of which was issued share for share for 
stock of the predecessor banks. * j 

During 1919 the syndicate offered the 
shares owned by it in the Commonwealth- 
Federal Savings Bank to its shareholders 
other than syndicate members at $110 a 
share. Three hundred and sixty-sev^n such 
shares were purchased by shareholders other 
than syndicate members. The remaining 
shares were purchased by syndicate niembers 
at $110 a share. The total amount received 
by the syndicate in this manner from the sale 
of its stock of the Commonwealth-Federal 

i 

Savings Bank was $118,760. The cost of con¬ 
ducting the sale, including commissions and 
other expenses, amounted to $1,931.32. 

In 1919 a payment of $50,000 was made on 
account of the liability incurred by the syndi¬ 
cate at the time of its purchase of the Federal 
State Bank Stock of which amount appellant 
McCausey paid $5,239 inclusive of interest. 
In 1920 McCausey paid $2,700 on the same 


i 
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liability. The amounts so paid by McCausey 
were deducted by him on his income-tax re¬ 
turns for 1919 and 1920, and the amount so 
paid by Wolf was claimed as a deduction by 
him on his income-tax return for 1923, but 

the claim for deduction was disallowed bv the 

%/ 

Commissioner of Internal Revenue. (Mc¬ 
Causey, R. 6-7,9-10; Wolf, R. 6-8.) 

From the action of the Commissioner the taxpay¬ 
ers appealed to the Board of Tax Appeals. (Mc¬ 
Causey, R. 2-5; Wolf, R. 2-5.) 

The Board of Tax Appeals, after reciting the 
facts as stipulated, concluded: 

In so far as the acquisition of the Federal 
State Bank stock and the exchange of this 
stock, through the merger, for the stock of 
the Commonwealth-Federal Savings Bank 
(are concerned) no taxable gain or deduct¬ 
ible loss resulted (section 202 (b) of the Rev¬ 
enue Act of 1918). As to the next step, 
namely, disposition of the stock by the syn¬ 
dicate, we cannot agree that the loss claimed 
can be allowed on account thereof. In so far 
as the so-called purchases by syndicate mem¬ 
bers is concerned, we can see in this little 
more than a sale bv the svndieate members to 

%/ V 

themselves. A syndicate is defined in Bou- 
vier’s Law Dictionary, Vol. 3, p. 3215, as “ An 
association of individuals, formed for the 
purpose of conducting and carrying out some 
particular business transaction, ordinarily 
of a financial character, in which the mem- 
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bers are mutually interested/’ After the 
stock of the new company has been received 
by the syndicate each syndicate member had 
an interest therein in proportion to his inter¬ 
est in the undertaking. Outside of the sales 
to the non-syndicate members, all that the 
syndicate seems to have done was to; divide 
the stock held by the syndicate among the 
syndicate members in proportion to their re¬ 
spective interests therein, assigning to such 
stock a price or value of $110 perj share. 
* * * This leaves only the question 
whether a deductible loss was sustained on 
account of the sale to non-syndicate members, 
and here, if we would give to the transaction 
its most favorable view for the petitioners, 
namely, that it was an arm’s-length transac¬ 
tion between the syndicate or syndicate mem¬ 
bers and the non-syndicate members ih which 
stock which cost $182.83 was sold for $110 per 
share, we would still be unable to determine 
how much of the payments made were allow¬ 
able deductions for the reason that we were 
furnished no information as to the interests 

I 

of the petitioners in the syndicate venture. 
(McCausey, R. 12-13.) ! 

i 

Accordingly, an order of redetermination was 
entered, sustaining the action of the Commissioner. 
(McCausey, R. 14; Wolf, R. 10.) j 

The ruling of the Board is brought to this Court 
for review. (McCausey, R. 15-19; Wolf, R.! 11-15.) 


i 

| 

i 

j 
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SUMMARY OF ARGUMENT 

The syndicate purchased 1,349 shares of stock 
at $182.83 per share and sold the same to its mem¬ 
bers at $110 r>er share, and, so far as appears, the 
members are still the owners thereof. If the syn¬ 
dicate is treated as a separate taxable entity, it 
sustained a loss of $72.83 a share. However, the 
individual members, including appellants, paid 
$110 per share for the stock purchased, and since 
they still own the same, neither taxable gain nor 
deductible loss has been sustained. See Bose v. 
Trust Go. (C. C. A. 5th), 28 F. (2d) 767, 768; 
Eisner v. Macomber , 252 U. S. 189. If, on the 
other hand, the action of the syndicate is to be 
treated as the action of its individual members, the 
individuals purchased 1,349 shares of stock which 
they subsequently sold to themselves. Looking at 
the substance of the transaction instead of the form 
(Weiss v. Steam, 265 U. S. 242, 254; Eisner v. Ma¬ 
comber, supra, p. 212), it will be seen that the tax¬ 
payers sustained no loss. See Weiss v. Steam, 
supra. 

As to the 367 shares sold to nonsyndicate stock¬ 
holders of the reorganized bank, there is no evi¬ 
dence disclosing that appellants owned any part 
thereof. So far as the record is concerned, these 
367 shares may have belonged to other syndicate 
members. Even as to the 1,349 shares of stock sold 
to syndicate members, the interests of these appel¬ 
lants therein do not appear. Since the Commis- 


I 


I 

sioner had determined that no deductible loss was 
sustained by either of the taxpayers, the Board was 
obliged to accept his determination as being prima 
facie correct. United States v. Rindskopf, 105 U. 
S. 418; Wickmire v. Reinecke, 275 U. S. 101, 105; 
Neiman-Marcus Co. v. Lucas (App. D. C.j), de¬ 
cided May 5, 1930, 58 W. L. R. 445,1930 Prentice- 
Hall, Vol. I, p. 1239. The burden was upon the 
taxpayer not only to establish that the Commis¬ 
sioner’s refusal to allow the deduction wa^ erro- 

I 

neous, but to produce evidence upon which I a cor¬ 
rect determination could be predicated. ROinecke 
v. Spalding , 280 U. S. 227, 232-233; United States 
v. Rindskopf, supra; United States v. Anderson, 
269 U. S. 422, 443; Botany Mills v. United States, 
278 U. S. 282, 293. In the absence of such evidence 
it was incumbent upon the Board to affirm the ac¬ 
tion of the Commissioner. Hubinger v. Commis¬ 
sioner (C. C. A. 2nd), 36 F. (2d) 724, 726-727. 

i 

i 

ARGUMENT ! 

I I 

. I 

j 

The sale or transfer of 1,349 shares of stock by the syndi¬ 
cate to the syndicate members resulted in neither gain 
nor loss 

i 

! 

i 

From the facts as stipulated and found by the 
Board of Tax Appeals, it appears that during 1919 
McCausey, Wolf, and eighteen other stockholders 
of the Commonwealth Savings Bank of Detroit, 
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Michigan, desired to strengthen that bank by con¬ 
solidation with the Federal State Bank of Detroit. 
In order to effect a consolidation, these parties 
formed a syndicate and during 1919 purchased 
1,716 shares of the stock of the Federal State Bank 
at a cost of $313,732.50, or $182.83 per share. 
During 1919 and after the syndicate gained con¬ 
trol of the Federal State Bank, the two banks were 
consolidated into the Commonwealth-Federal Sav¬ 
ings Bank, and the shares of the new corporation 
were issued share for share for the stock of the 
predecessor banks, the syndicate receiving 1,716 
shares. Thereafter, 1,349 of these shares were 
sold or distributed to the members of the syndicate 
at a stated price of $110 per share. In substance, 
the appellants claim that the transaction resulted 
in a loss of $72.83 per share ($182.83-$110), and 
that as they made good their proportionate amount 

of this loss thev were entitled to take a deduction 

•/ 

for the amount so paid. 

Since neither taxable gain nor deductible loss 
will be recognized as a result of the exchange of the 
stock of the Federal State Bank for that of the 
new corporation (Section 202 (b) of the Revenue 
Act of 1918, supra , and Section 202 (c) (2) of the 
Revenue Act of 1921; Be BJois v. Commissioner, 
36 F. (2d) 11), this phase of the transaction may be 
eliminated from further consideration. 

There are but two views that may be taken with 
regard to the transaction in so far as it involves the 
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I 


j 

i 


purchase of stock by the syndicate and the sale 
thereof to its members, i. e., (1) that the syndicate 
is a taxable entity, separate and apart from its 
members; or (2) that the manager of the syndicate 
merely acted as a representative of each individual 

I 

member, purchasing for each individual mepiber a 
certain number of or a certain interest in the Shares 

i 

i 

of stock. j 

If we are to treat the syndicate as being a taxable 
entity, separate and apart from the members 
thereof, which we submit it is not, then it appears 
that this entity purchased 1,349 shares of stock at 

i 

$182.83 per share, and thereafter sold these ishares 
to twenty individuals at $110 per share. Such tax¬ 
able entity would in such event have thereby 
sustained a deductible loss of $72.83 per share. 

However, the individuals, including appellants, 
purchased their stock at $110 per share, and! so far 
as the record discloses are still the owners thereof. 
Until the stock is sold by the individuals it is mani¬ 
fest that they have sustained neither gain nor loss. 
Rose v. Trust Co . (C. C. A. 5th), 28 F. (2d) 767, 
768; Eisner v. Macomber> 252 U. S. 189. j 
If, on the other hand, as we submit, the syndicate 
manager, acting as the representative of the indi¬ 
vidual members, purchased for and on theiV behalf 
1,349 shares of stock, it follows that the individual 
members became the owners and holders of their 
proportionate shares of the stock ab initio, j Look¬ 
ing to the substance of the transaction instead of 


i 
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the form ( Weiss v. Steam, 265 U. S. 242, 254; 
Eisner v. Macomber, supra, p. 211), it will be seen 
that the taxpayers sold to themselves their own 
property at $110 per share. By such transaction 
they neither gained nor lost. Weiss v. Steam, 
supra, pp. 252-254; Towne v. Eisner, 245 U. S. 418, 
426; Eisner v. Macomber, supra. It follows that 
the appellants sustained no loss by reason of the so- 
ealled sale of 1,349 shares from the syndicate to 
the individual members thereof. 

II 

The appellants failed to sustain the burden of proving that 
the determination of the Commissioner was erroneous, 
and therefore the Board of Tax Appeals properly sus¬ 
tained the Commissioner’s determination 

In addition to the 1,349 shares sold or distributed 
to the members of the syndicate, the syndicate sold 
the remaining 367 shares to nonsyndicate stock¬ 
holders of the reorganized bank. If we are to as¬ 
sume that the syndicate is an entity separate and 
apart from the individuals interested therein, it be¬ 
comes obvious, as pointed out above, that the indi¬ 
vidual taxpayers sustained neither gain nor loss. 
If we are to assume that the two appellants owned, 
as individuals, some number of the 367 shares of 
stock upon the sale thereof, the appellants were en¬ 
titled to claim a loss for the difference between the 
purchase price and the selling price. However, 
there is nothing in the record to disclose the inter¬ 
est of appellants in these shares. In fact it does 


I 
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i 

not appear that they owned any part thereof. For 
aught the record shows, the 367 shares so sold may 
have belonged to other members of the syndicate. 

i 

As to the 1,349 shares of stock sold by th0 syndi¬ 
cate to its members, there is no evidence disclosing 
the extent of the appellants’ interests therein. 
Since the Commissioner had determined that no 
deductible loss was sustained by either of the tax¬ 
payers, the Board was obliged to accept his deter¬ 
mination as being prima facie correct. | United 
States v. Rindskopf, 105 U. S. 418; Wickwire v. 
Reinecke, 275 U. S. 101, 105; Neiman-Marcus Co . 
v. Lucas (App. D. C.), decided May 5, 1930, 58 W. 
L. R. 445,1930 Prentice-Hall, Vol. I, p. 1239. 

The burden was upon the taxpayer not; only to 
establish that the Commissioner’s refusal to allow 
the deduction was erroneous, but to produce evi¬ 
dence upon which a correct determination could be 
predicated. Reinecke v. Spalding, 280 Ui S. 227, 
232-233; United States v. Rindskopf, supra - United 
States v. Anderson, 269 U. S. 422,443; Botcfny Mills 
v. United States, 278 U. S. 282, 293. ; 

It is submitted that the stipulation fell far short 

i 

of either showing that the appellants sustained a 

! 

loss, or, if there was a loss, any basis for the compu¬ 
tation thereof. In the absence of such evidence it 

i 

was incumbent upon the Board to affirm the action 
of the Commissioner. Hubinger v. Commissioner 
(C. C. A. 2nd), 36 F. (2d) 724, 726-727.. j 


i 


i 

i 
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CONCLUSION 

It is submitted that the decision of the Board 
of Tax Appeals should be affirmed. 

Respectfully, 

G. A. Youxgquist, 
Assistant Attorney General. 
Sew all Key, 

John H. McEvers, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

1 Bureau of Internal Revenue, 

Percy S. Crewe, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

August, 1930. 
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